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2. As part of its Petition, Ameren Energy sought a stay of the effectiveness of
the entire CAAPP permit or, alternatively, a stay of the contested conditions of the
CAAPP permit in the event that the Board denies its request for a blanket stay.

3. On November 18, 2005, the Illinois EPA responded to Ameren Energy’s
request for stay.'

4. On November 30, 2005, the Petitioner filed a responsive pleading and an
attached Motion for Leave with the Board. The Illinois EPA received service of the
filing on December 1, 2005.

5. In accordance with the Board’s procedural requirements, the Illinois EPA
possesses no formal right to file additional responsive pleadings except as may permitted
by the Board or a hearing officer to prevent material prejudice. Any such reply or
surreply must be filed with the Board within 14 days after service of the response. See,
351l Adm. Code 101.500(e).

6. ~In its November 30" pleading, Petitioner addressed several arguments
raised by the Illinois EPA in opposition to the applicability of the Illinois Administrative
Procedure Act (“APA™), 5 ILCS 100/10-65(b)(2004) and the Board’s granting of a
blanket stay of the entire CAAPP permit pursuant to its discretionary stay authority. The
Illinois EPA asserts that Petitioner’s pleading contains improper, or perhaps inadvertent,
misstatements concermning the Respondent’s arguments. This filing is necessary to avoid

undue prejudice arising from those misstatements. The Board has previously held that a

' In addition to the filing of Appearances on November 18, 2005, the Iilinois EPA filed a document

entitled “Motion in Partial Opposition To, And Partial Support Of, Petitioner’s Request for Stay.” In
responsive pleadings later filed by petitioners in parallel CAAPP proceedings, it was noted that the Iilinois
EPA’s filing did not request relief beyond that which was already being sought, and therefore the document
was merely a responsive pleading. In retrospect, the Illinois EPA acknowledges that the caption of its
“Motion” document was not artfully stated and should have instead been identified as a Response. To this
end, and hopefully without adding to the confusion, the Illinois EPA is identifying this pleading as a
Surreply to Petitioner’s most recent responsive filing.
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The Illinois EPA admits that the CAAPP sevérability provision has something in
common with contractual severability clauses and it clearly provides a “saving™
mechanism for uncontested permit conditions. However, while Section 39.5(7)(1) assures
that the remaining portions of a permit remain viable when and if challenged conditions
are struck down, the Illinois EPA maintains that the provision’s language also achieves
the practical effect of foreclosing the APA’s automatic stay provision. It does so by
contemplating a continuation of the uncontested permitting requirements
contemporaneous with the permit appeal.

The wording of the statutory language in Section 39.5(7)(1) does not require that
its force and effect be delayed until the legal challenge is exhausted and a final decision is
rendered. Rather, the language emphasizes the “continued validity” of the uncontested
permit éonditi01ls, implicitly revealing that the non-challenged portion of the permit
should remain in effect during the appeal period itself, not simply at its conclusion. See,
Respondent’s Motion at pages 5-6. 1f the uncontested provisions are somehow left in
abeyance until the end of the appeal process, then the “continued validity” of the
uncontested provisions could never truly be assured.

II. The issue of the permit’s “effective date” is irrelevant to the Board’s
exercise of discretionary stay authority.

In a separate argument, Petitioner observes that one of the permit conditions
appealed in this proceeding concerns the permit’s effective date. According to Petitioner,
a challenge to the permit’s effective date is tantamount to a stay of all other permit
conditions, seemingly because none of the permit conditions can be said to become
effective until the issue surrounding the effective date is first resolved. See, Petitioner’s

Reply at page 3. Noting that the Respondent has agreed to a limited stay pertaining only
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CONCLUSION

The Illinois EPA urges the Board to consider the afore-mentioned arguments in its

deliberations of the stay issue and to ultimately reject a blanket stay of the CAAPP

permit.

Dated: December 15, 2005

Illinois Environmental Protection Agency
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P.O. Box 19276
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